SCHUBERT & REED LLP

Three Embarcadero Center, Suite 1650

San Francisco, CA 94111

(415) 788-4220

O 0 3 & L BAWN e

N N NN N NN N N mem e e e e e et et e e
W N A L B WD = OO YN R W N = o

ROBERT C. SCHUBERT S.B.N. 62684
JUDEN JUSTICE REED S.B.N. 153748
MIRANDA KOLBE S.B.N. 214392
SCHUBERT & REED LLP

Three Embarcadero Center, Suite 1650
San Francisco, California 94111
Telephone: (415) 788-4220

Fascimile: (415) 788-0161

JAMES E. MILLER
PATRICK A. KLINGMAN
KAREN M. LESER S.B.N 231189

FILED

SAN MATEO COUNTY

NOV 1 3 2007

Clerk of the Superior Court

_(_ARSHAD
DEPUTY CLERK

By

SHEPHERD FINKELMAN MILLER & SHAH, LLC

65 Main Street

Chester, Connecticut 06412
Telephone: (860) 526-1100
Facsimile: (860) 526-1100

Counsel for Derivative Plaintiff

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN MATEO

CHARLES WHITE,
Plaintiff,

VvSs.
RADHA R. BASU, MANUEL DIAZ, KEVIN
C. EICHLER, EDWARD S. RUSSELL, and
JAMES THANOS,

Defendants,

--and--

SUPPORTSOFT, INC., a Delaware
Corporation,

Nominal Defendant.

Case No. CGC-04-437473

Case No. 451677

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION FOR APPROVAL
OF DERIVATIVE SETTLEMENT AND
AWARD OF ATTORNEYS’ FEES,
EXPENSES AND INCENTIVE AWARD

Date: December 3, 2007
Time: 9:00 a.m.

Dept.: 1

Hon. Carol L. Mittlesteadt

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF'S MOTION FOR APPROVAL
OF DERIVATIVE SETTLEMENT AND ATTORNEYS’ FEES, EXPENSES AND INCENTIVE AWARD




SCHUBERT & REED LLP

Three Embarcadero Center, Suite 1650

San Francisco, CA 94111

(415) 7884220

O &0 9 O B W e

[ N N S L S N O O L S T N S N T
OO\]O\MAMN""O\OOO\]O\M-&UJN'—‘O

II.

II1.

IvV.

VI

Case No. CGC-04-437473
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’'S MOTION FOR APPROVAL
OF DERIVATIVE SETTLEMENT AND ATTORNEYS’ FEES, EXPENSES AND INCENTIVE AWARD

TABLE OF CONTENTS

INTRODUCTION ...ttt ettt ettt aesaerevesaesss e sa s b e et ss st s sbessseneneneaeas 1
SUMMARY OF THE ACTION AND PROCEDURAL HISTORY ....ccccoveervrrrereieernnnn, 2
A. Summary of AHEGAtiONS .......ccceccvvrrierniiiiiici et 2
B. Procedural HiSTOTY .........ccoooiiiinicriiciiiit ettt 4
C. The Settlement Negotiations..........coceecevririiiriineceeiresesee et 5
THE PROPOSED SETTLEMENT SATISFIES THE REQUIREMENTS FOR APPROVAL6.
A. Procedural Fairness: The Settlement Was Reached through Arms’-Length
Negotiations by Informed and Capable Counsel. .............ceevererevenieeveinreniresenenne, 7
B. Substantive Fairness: The Relevant Factors Support Approval of the Settlement ....... 7
1. The Settlement Consideration...........cccocvvviviireetiessiesire e 8
2. The Strength of Plaintiff’s Claims and the Risk, Expense, Complexity, and
Likely Duration of Further Litigation ............c.ccccveveecrveneeeceeeercrcceneeeneeens 8
3. The Extent of Discovery Completed and the Stage of the Proceedings ......... 24
4. The Experience and Views of Counsel..........ccovevveivieiviveneceeeninieeeceenenens 24
PLAINTIFF’S APPLICATION FOR AN AWARD OF ATTORNEY’S FEES AND
REIMBURSEMENT OF EXPENSES MERITS COURT APPROVAL. ........ccoeirriennnnnee 25

A Because the Fee Was Negotiated After the Settlement Was Agreed Upon, Plaintiff Is
Entitled to a Presumption That Fee Negotiations Were Conducted In Good Faith....26

B. The Requested Fee Award is Fair and Reasonable.............cccccooiviricnncnnieicenen, 26
C. The Requested Expense Award is Fair and Reasonable. .............cccccovvvevieceenennneee. 29
THE REQUESTED INCENTIVE AWARD SHOULD BE APPROVED.............ccocevrinnes 29
CONCLUSION ..cmiiretrecctnretrtesirieent et neae et ettt ssstesa e s e ssss st snseressnsesesssenesaenssessessssase 30

i




SCHUBERT & REED LLP
Three Embarcadero Center, Suite 1650

San Francisco, CA 94111

(415) 788-4220

O 0 NN A AW e

N NN RN N N NN N s o o i mmt pemi ek gt s e
N0 N AN N Bl W N = O O 00NN R WN e O

TABLE OF AUTHORITIES

Cases

Casa DeValley View Owner's Assoc., Inc. v. Stevenson (1985) 167 Cal. App. 3d 1182 ..................... 6
Class Plaintiffs v. City of Seattle, 955 F.2d 1268 .........cccoovrreneireeieeinereeseeeeesee et 7
Dunk v. Ford Motor Co. (1996) 48 Cal. App.4th 1794 ......cccovrreeietieeeeee e 6,7,8
Ellis v. Naval Air Reworked Facility (N.D. Cal. 1980) 87 F.R.D. 15......cccoceveivvie e 25

Enterprise Energy Corp. v. Columbia Gas Transmission Corp. (S.D.Ohio 1991) 137 F.R.D. 240...31

Fletcher v. A.J. Industries, Inc. (1968) 266 Cal.APP.2d 313 .....c.eoveiemirirrerieereeresereaeeseseesseseenns 26
Gaillard v. Natomas Co. (1985) 173 Cal. APP. 3d 410 .....cucirericeeeeeere et eeeeeanes e 6
Granada Investments, Inc. v. DWG Corp. (6th Cir. 1992) 962 F.2d 1203 .....cvieceereeeeeeeeeecevesereann 9
In re Baldwin-United Corp. (S.D.N.Y. 1995) 607 F. Supp. 1312 ..c.c.cvvvvieiirce et 24
Inre Caremark Int’l Inc. Deriv. Litig. (Del. Ch. 1996) 698 A.2d 959 ......coovvvvveuiemirireeeeeeee v 22
In re Cendant Derivative Litig. (D.N.J. 2002) 2002 U.S. Dist. LEXIS 22265........coccecevvvvvreeiereenne. 31
Inre Dun & Bradstreet Credit Serv. Customer Litig. (S.D.Ohio 1990) 130 F.R.D. 366............... 7,31
In re Dunn & Bradstreet Credit Services Customer iitig. (S.D. Ohio 1990) 130 F.R.D. 366............. 6
Inre Lorazepam & Clorazepate Antitrust Litig. (D.D.C. 2002) 205 F.R.D. 369.....ccoccvrvevvrrreeeenne. 31
In re Mego Financial Corp. Securities Litigation (9™ Cir. 2000) 213 F.3d 454 w.....oovvvevvveeeereeres 31
In re Orthopedic Bone Screw Prods. Liab. Litig. (E.D.Pa. 1997) 176 FR.D. 158....coveeevereeene. 25
In re Pacific Enterprises Sec. Litig. (9th Cir. 1995) 47 F.3d. 373 c.oovveveeieeecciecer e 22
Inre Paine Webber Limited Partnerships Litig. (SDN.Y.) 171 FRD. 104 .......cccoovvvrvvmrieerrnnn. 24

In re Prudential Securities Incorporated Limited Partnerships Litig. (S.D.N.Y. 1996) 912 F. Supp.

G e e bbbt R e et ettt bt r et ettt enentenes staeeaeneres 30
In re Southern Ohio Correctional Facility (S.D. Ohio 1997) 175 FR.D.270.....ccccoveveveerciereeeeene. 31
In re Warner Communications Sec. Litig. (S.D.N.Y. 1985) 618 F. Supp. 735.....cocoveemveeerrieeriirs 3q
Keith v. Volpe (C.D. Cal. 1980) 501 F.SUPP. 403.......cccccovmirreecrreceere sttt e ennens 28

Case No. CGC-04-437473
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’'S MOTION FOR APPROVAL
OF DERIVATIVE SETTLEMENT AND ATTORNEYS’ FEES, EXPENSES AND INCENTIVE AWARD

ii.




